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Sarah Ng

From:
Sent: Monday, 12 October 2020 9:18 AM
To: DPE PS Biodiversity Mailbox
Cc:
Subject: Draft Cumberland Plain Plan: Copy of submission and plan  

 Orchard Hills)
Attachments: 201009_Final Submissions to Department_  

Stamped Plan_1619E.pdf

Dear Susan 
 
I refer to my call this morning. 
 
We act for the owners of  Orchard Hills. 
 
As discussed, I attach: 
 

1) A copy of our client’s submission in relation to the Draft Cumberland Plain Plan, submitted via the 
Department’s website on Friday, 9 October 2020.  
 

2) A copy of the stamped plan “1619E” referred to in condition 1 of the “Consent” (Annexure A to the 
submission) for completeness. 

 
Kind regards, 
 
Marlon 
 
Marlon Shou 
Senior Associate 
 
I am working remotely. Please contact me on my mobile. 
  

     
      
      
       

 
 
Beatty Legal Pty Limited 
Suite 2303, Level 23 
Governor Macquarie Tower  
One Farrer Place  
Sydney NSW 2000 
 
Note:- The above message and any and all attached files may contain information that is private and confidential and 
/or subject of legal privilege intended only for the use by the intended recipient. If you are not this intended recipient or 
responsible for delivering the message to the intended recipient, then you have received this message in error. Any 
dissemination, copying or use of this message or attachments is strictly prohibited. If you have received this message 
in error, please notify the sender immediately and delete the message. Liability limited by a scheme approved under 
Professional Standards Legislation. 
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Our Ref: ARB:MSS:540 
Your Ref: 
 
9 October 2020 
 
Relevant Officer 
Green and Resilient Places Division 
Department of Planning, Industry and Environment 
 
Dear Officer 
 
Re: Draft Cumberland Plain Conservation Plan (“Draft Plan”):  

 Orchard Hills (“Property”) 
 
We act for Ms Tracey Rook and Mr William Duncan, the owners of the Property. 

Our clients have resided on the Property for over 28 years.  

The Property is currently zoned a mix of ‘E2 – Environmental Conservation’ and ‘RU2 – Rural 
Landscape’ under the Penrith Local Environmental Plan 2010. The current E2 zone relates to 
the riparian corridor of Blaxland Creek which traverses through the middle of the Property. 
 
The Draft Plan proposes to retain the existing E2 zone, with minor amendments to the 
alignment of the riparian corridor, but rezone a significant portion of the Property from RU2 to 
E2 for “biodiversity” reasons. The only part of the Property designated for urban development 
under the Draft Plan is a small parcel in the north-western corner of the Property, which 
largely comprises our clients’ existing home.  
 
Our clients submit that the rezoning is unwarranted, based on an incomplete understanding 
of the current permissible uses to which the Property can be put and of the physical 
characteristics of the Property, and is antithetical to the objectives and purposes of the Draft 
Plan.  
 
We respectfully request the Department re-consider the proposed rezoning to E2 and instead 
designate the existing RU2 zoned land as “certified – urban capable” for the reasons set out 
below. 
 
Approved development consent for subdivision  
 
The Property benefits from  approved by Penrith City Council (Council) on 16 
April 2003 and modified on 17 May 2005 (Consent). A copy of the Consent is enclosed 
(Annexure A). The Consent permits the subdivision of the Property into three Torrens Title 
lots for residential purposes and the associated construction of a bridge over Blaxland Creek 
and a sealed vehicular driveway on the Property.  
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The Consent was physically commenced by the construction of the sealed road on 7 April 
2006 pursuant to the Construction Certificate issued by Council dated 3 April 2006 
(Annexure B). 
 
Our clients have spent substantial time, effort, and costs in obtaining the Consent and in 
carrying out certain of the approved works to date. Our clients intend to complete 
construction, register the approved subdivision plan, and develop the subdivided lots for 
residential purposes. We note that the RU2 zone permits, among other things, the use of 
land so zoned for this purpose. 
 
We are instructed that Ms Rook has recently raised the matter of the Consent in a call with 
Alex, an officer of the Department of Planning, Industry and Environment (Department), 
regarding her concerns with the adverse impact of the Draft Plain on the Property. Ms Rook 
was informed that the Department was not aware of the existence of the Consent, and that 
evidence of the Consent would cause it to reconsider the proposed rezoning of the Property 
to E2.  
 
We submit that the Consent readily establishes the suitability of the Property for urban 
development. The Consent evidences Council’s detailed consideration of the anticipated 
impacts of the residential subdivision, including relevant environmental impacts, and its 
determination that the Property is suitable for that use. Further, the conditions of the Consent 
required our clients to obtain a permit under Part 3A of the now repealed Rivers and 
Foreshores Improvement Act 1948. As part of that process, our clients obtained a Vegetation 
Management Plan (VM Plan) dated 14 June 2004, which was submitted to, and approved 
by, the then Department of Natural Resources on 9 March 2006 (Annexure C). Although the 
focus of the VM Plan was on the vegetation immediately surrounding Blaxland Creek, it 
made the following comments on the general condition of the ecological significance of the 
Property: 
 

“The vegetation on the subject site is in poor condition. However it is still identified as 
an example of “Alluvial Woodland” (Unit 11 NPWS) native vegetation community. The 
vegetation present represents a modified community, except for the few examples of 
Casuarina and Melaleuca the remainder contains high levels of exotic weeds…No 
threatened flora species were detected on the site.” (Section 2.6) 

 
“The site would have once been representative of the Sydney Coastal River Flat 
Forest / Alluvial Woodland. (NPWS 2001). As such it has the status of “Endangered 
Ecological communities listed under the threatened species conservation 1995”. (As 
at the 1st of June 2002). However the site is highly modified and degraded being 
dominated by introduced weed species…” (Section 2.7) 

 
“The site is degraded, and except for the bank and the instream zone has little habitat 
that would support threatened fauna. The high density of weed species, limits the 
food supply for native fauna”. (Section 2.8) 

 
We are instructed that, since the VM Plan was prepared, the passage of time has resulted in 
this part of the Property being further degraded thereby diminishing its already limited 
ecological value.  
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The proposed rezoning of the Property by the Draft Plan will effectively sterilise the existing 
potential for the parts of the Property currently zoned RU2 to be used for residential 
purposes.  
 
We consider that such an outcome is unwarranted and unreasonable in circumstances 
where the Property has the benefit of the Consent approved by Council. In light of the fact of 
the Consent, we submit that the RU2 zoned parts of the Property should be designated 
“certified – urban capable”.  
 
Proposed E2 zone has no biodiversity value  
 
We enclose: 
 

1) A current aerial image of the Property. (Annexure D) 
 

2) A current aerial image of the Property overlayed with the zones proposed by the Draft 
Plan from the Department’s Spatial Viewer. (Annexure D) 
 

3) Photos of the parts of the Property proposed to be rezoned E2 for “biodiversity” 
reasons taken by our clients by drone in July of this year and a photo taken by hand 
earlier today. (Annexure E) 

 
The Draft Plan states that land will be “avoided” for “biodiversity” reasons where it meets the 
“avoidance criteria” identified in Appendix B to the Draft Plan. The criteria applies to avoid 
three main categories of land evidencing the following biodiversity values: 
 

1) Threatened Ecological Communities and plant community types. 
 

2) Threatened species. 
 

3) Ecological processes, being land identified as priority conservation lands, “BIO Map 
core areas, or important local habitat corridors for key species”, “BIO Map regional 
corridors”, and areas identified on the “Biodiversity Values Map”. 

 
The Draft Plan also explains that the purpose of the E2 zone is to: 
 

“protect or manage land of important environmental value. An environmental zoning 
can be applied to private or public land where the primary focus for that land is the 
conservation and/or management of environmental values”. (page 35) 

 
We submit that the parts of the Property currently zoned RU2 and proposed to be rezoned 
E2 do not evidence or comprise any of the above specified categories or generally have any 
“important environmental value”.  
 
In addition to the matters raised above, the enclosed photographs self-evidently demonstrate 
that the relevant areas of the Property are predominantly cleared and contain only grass and 
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weeds. These parts of the Property have been used over a long period of time for grazing by 
cattle and the raising and training of racehorses by our clients.  
 
We therefore submit that the proposed rezoning of the Property would be inconsistent with 
the stated objectives of the Draft Plan and the purposes of the E2 zone, which are to avoid 
and preserve land of high biodiversity value. 
 
Opportunity to consider and address any ecological evidence  
 
If the Department does not agree to reconsider the proposed rezoning and considers that the 
relevant parts of the Property have important environmental value, we request that the it 
provide our clients with evidence supporting that conclusion and an opportunity for them to 
review and obtain independent expert advice before the Draft Plan is finalised.  
 
Given the significant potential adverse impacts of the Draft Plan on the Property and our 
clients, we understand that our clients intend to provide a copy of this submission and to 
raise this matter directly with their Local Member of Parliament, Mrs Tanya Davies, MP, and 
the Minister for Planning and Public Spaces, The Hon. Robert Stokes, MP.  
 
Yours faithfully,  
 

Andrew Beatty/Marlon Shou 
Director/Senior Associate 
Beatty Legal Pty Limited 
ABN 44 273 924 764 
 
Encl. 
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Annexure A – Consent  
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PENRITH VALLEY
River Mountains Lakes

MODIFICATION

DESCRIPTION OF DEVELOPMENT

DA No. 

Description of development

 

SUBDIVISION THREE LOT TORRENS TITLE

DETAILS OF THE APPLICANT

Name 

Address

 

 

PENRITH NSW 2750

NOTES

1 
. 

Your attention is drawn to the attached conditions of consent in attachment 1.

2. You should also check if this type of development requires a construction certificate in 

addition to this development consent.

3. It is recommended that you read the Advisory Note enclosed with this consent.

Penrith City Council- Notice of Determination of Page 1 of 14
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I.

DETAILS OF THE LAND TO BE DEVELOPED

Street No. 

Street name 

Suburb 

Lot No. 

DP/ SP

 

 

Orchard Hills 

L2 

DECISION OF CONSENT AUTHORITY

In accordance with Section 81 (1) (a) of the Environmental Planning and Assessment Act 1979, 

consent is granted subject to the conditions listed in attachment 1..

Date from which consent operates 
Date the consent expires 
Determination Date 

Date of Modification

16 April 2003 

16 April 2006 

16 April 2003 

17 May 2005

Please note that this consent will lapse on the expiry date unless the development has 

commenced in that time.

OTHER APPROVALS

THE FOLLOWING STATE AUTHORITIES HAVE APPROVED THE DEVELOPMENT:

Department of Land and Water Conservation - Rivers and Foreshores Improvement Act 1948 

Part 3A Permit. 

NSW Rural Fire Service under Section 1 OOB of the Rural Fires Act 1997.

REVIEW OF DETERMINATION & RIGHTS OF APPEAL

(a) The applicant may request Council to review its determination pursuant to Section 82A of 

the Environmental Planning and Assessment Act 1979 within 12 months of receiving this 

Notice of Determination. 

You cannot make this request if the development is Designated Development, 

Integrated Development, or State Significant development.

(b) The applicant can appeal against this decision in the Land and Environment Court within 

12 months of receiving this Notice of Determination. 

You cannot appeal if a Commission of Inquiry was held for the subject development 

application, or if the development is a State Significant Development.

(c) Right of Appeal if the application was for Designated Development 
If a written objection was made in respect to the Application for Designated 

Development, the objector can appeal against Council’s decision to the Land and 

Environment Court within 28 days after the date of this Notice. The objector cannot 

appeal if a Commission of Inquiry was held. 

If the applicant appeals against Council’s decision, objector(s) will be given a notice of 

the appeal and the objector(s) can apply to the Land and Environment Court within 28 

days after the date of this appeal notice to attend the appeal and make submissions at 

that appeal.

Penrith City Council - Notice of Determination of Page 2 of 14
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REASONS

The conditions in the attached schedule have been imposed for the following reasons: 
To ensure compliance with the terms of the relevant Planning Instrument. 

To ensure that no injury is caused to the existing and likely future amenity of the 

neighbourhood. 
Due to the circumstances of the case and the public interest. 

To ensure that adequate road and drainage works are provided. 
To ensure that satisfactory arrangements are made to satisfy the increased demand for 

public recreation facilities. 

To ensure that access, parking and loading arrangements will be made to satisfy the 

demands created by the development. 
To ensure the structural integrity of the development. 
To ensure the protection of the health and safety of the occupants of the development.

POINT OF CONTACT

If you have any questions regarding this consent you should contact: 

Assessing officer Andrew Wood 

Contact telephone number (02) 4732 7772

SIGNATURE

Name 

Signature

Andrew Wood 

For the Environmental Planning Manager

Penrith City Council- Notice of Determination of D 4 Page 3 of 14
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ATTACHMENT 1: CONDITIONS OF CONSENT

The development must be implemented substantially in accordance with the 

plans numbered 1619E, drawn by Matthew Freeburn and dated 4 April 2003, 

and stamped approved by Council, the application form and any supporting 
information received with the application, except as may be amended in red 

on the attached plans and by the following conditions.

{Note: Prescribed conditions under the Environmental Planning and Assessment 

Regulation 2000 as amended will apply to building and subdivision work 

commencing/approved on 1 July 2003.}

2 Erosion and sediment control measures shall be installed prior to the 

commencement of works on site including approved clearing of site vegetation, 
and maintained in accordance with the approved erosion and sediment control 

plan(s) for the development and the Department of Housing’s "Managing Urban 

Stormwater: Soils and Construction" 1998.

{Note: To obtain a copy of the publication, you should contact the Publications 

Officer, Housing Production Division, Department of Housing on (02) 9821 6092.}

The erosion and sediment control measures shall be certified (by way of a 

Compliance Certificate) as having been installed in accordance with the 

approved erosion and sediment control plan(s) for the development and 

"Managing Urban Stormwater: Soils and Construction" 1998. The Compliance 
Certificate shall be obtained and issued a minimum 2 days before works are to 

commence on site.

The approved sediment and erosion control measures are to be installed prior to 

and maintained throughout the construction phase of the development until 

[the landscaping, driveway and on-site parking areas have been completed for 

the development. / the land, that was subject to the works, have been stabilised 

and grass cover established.] Delete if not applicable These measures shall 

ensure that the tracking of mud and soil deposits from the site does not occur 

during the construction of the development.

3 No fill material is to be imported to the site without the prior approval of Penrith 

City Council in accordance with Sydney Regional Environmental Plan No.20 

(Hawkesbury-Nepean River) (No.2-1997). No recycling of material shall be used 

as fill material on the site without the prior approval of Council.

4 All services (water, sewer, electricity, telephone and gas) [, including the 

provision of service conduits and stub mains,] Delete if not applicable are to be 

installed within the proposed public roads before final inspection of the 

engineering works.

Prior to the release of the linen plan, the following service authority clearances

Penrith City Council- Notice of Determination of Page 4 of 14
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shall be obtained: 

. a Section 73 Compliance Certificate under the Sydney Water Act 1994 shall 

be obtained from Sydney Water; and 

. a letter from Integral Energy stating that satisfactory arrangements have 

been made for electricity supply to all proposed allotments in the subdivision, 

including any necessary easements; and 
. a letter from an approved telecommunications service provider lor that 

satisfactory arrangements have been made for underground telephone 
services to all proposed allotments in the subdivision, including any necessary 
easements.

These clearances are to be submitted to the Principal Certifying Authority.

5 For construction works carried out by an owner-builder on a residential premises 
but not the contractor or other persons employed by the owner-builder to carry 
out such works, construction hours for the owner-builder shall be restricted to the 

following hours so long as complaints regarding the construction are not 

received by Council:

* Mondays to Saturdays, 7am to 8pm, and 
* Sundays and Public Holidays, 8am to 8pm.

In the event that Council receives complaints regarding the manner in which the 

construction works is being conducted, Council reserves the right to amend the 

construction hours for the development.

Contractors or other persons employed to carry out works 

In the event that a contractor or other persons have been employed by the 

property owner or owner-builder to carry out all or part of the construction works, 

then the construction hours shall be restricted to the following:

Construction works that are carried out in the open that involve the use of heavy 

vehicles, heavy machinery and other equipment likely to cause offence to 

adjoining properties shall be restricted to the following hours in accordance with 

the NSW Environment Protection Authority Noise Control Guidelines: 
* Mondays to Fridays, 7am to 6pm 
* Saturdays, 7am to 1 pm (if inaudible on neighbouring residential premises), 
otherwise 8am to 1 pm 
* No work is permitted on Sundays and Public Holidays.

other construction works carried out inside the residential building and do not 

involve the use of equipment that emits noise are not restricted to the 

construction hours stated above.

The provisions of the Protection of the Environment Operations Act, 1997 in 

regulating offensive noise also apply to all construction works.

6 A report for a wastewater treatment system, prepared by a suitably qualified 

person, shall be submitted for approval. The report shall indicate the type of 

system suitable for the soil type and the location of the disposal system on the

Penrith City Council- Notice of Determination of Page 5 of 14
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site. The report shall be provided with the application for the erection of a 

dwelling on each lot.

7 Conditions Modified J 8 May 2005 

A driveway minimum width of 3m is to be provided. Existing portions of the 

driveway are to be resealed with a 2 coat bitumen seal. Damaged sections of 

the existing driveway are to be repaired to a standard equivalent to the new 

pavement. New portions of the driveway are to be constructed with a 2 coat hit 

bitumen seal on a minimum 200mm deep pavement. Sealed footpath 
crossovers are to be provided at all points of ingress and egress, and is to extend 

from the edge of the driveway seal to the property boundary. Passing bays shall 

be provided as determined during construction works and as directed by 
Council’s Engineer. The driveways shall provide safe flood access during floods 

to each lot. Prior to the issue of a Construction Certificate approval from the 

Department of Infrastructure, Planning and Natural Resources is required for the 

plans and works within the riparian zone of the creeks.

8 Prior to the release of the linen plan, appropriate ramps, table drain crossings, 
and vehicle entrances are to be constructed to provide reasonable physical 

access to Lots  Prior to commencement of such works, a Roads Act 

approval for the footpath crossing is to have been obtained from Penrith City 
Council.

9 No trees are to be removed from within the subdivision without the prior consent 

of Penrith City Council. Any trees to be removed as part of the engineering work 

are to be shown on engineering plans submitted for Council’s consideration and 

subsequent approval.

10 Work on the subdivision is not to commence until:

. a Construction Certificate has been issued, 

. a Principal Certifying Authority has been employed for the project, and 

. any other matters prescribed in the development consent for the subdivision 

and the Environmental Planning and Assessment Act and Regulation have 

been complied with.

Penrith City Council is to be notified 48 hours prior to commencement of 

engineering works or clearing associated with the subdivision.

{Note: Prescribed conditions under the Environmental Planning and Assessment 

Regulation 2000 as amended will apply to subdivision work 

commencing/approved on 1 July 2003.}

11 Submission of the original Linen Plan and ten (10) copies.

The following information is to be shown on one (1) copy of the plan.

. The location of all buildings and/or other permanent improvements shall 

comply with any statutory boundary clearances or setbacks as defined 

by the Building Code of Australia and Council’s resolutions.

Penrith City Council- Notice of Determination of Page 6 of 14



. All existing services are wholly contained within the lot served and/or 

covered by an appropriate easement.

12 The linen plan of subdivision is to be supported by an 88B instrument creating a 

Restriction as to User or easement regarding the following:

Condition number 6.

Council shall be nominated as the only authority permitted to modify, vary or 

rescind such restriction as to user.

13 This condition is imposed in accordance with Penrith City Council’s Section 94 

Contributions Plan for Library Facilities. Based on the current rates detailed in the 

accompanying schedule attached to this Notice, $1356 is to be paid prior to a 

Construction Certificate being issued for this development (the rates are subject 
to a quarterly review). If not paid within the current quarterly period, this 

contribution will be reviewed at the time of payment in accordance with the 

adopted Section 94 plan. The projected rates of this contribution amount are 

listed in Council’s Fees and Charges Schedule.

The attached schedule should accompany the contribution payment.

The Section 94 Contributions Plan for Library Facilities may be inspected at 

Council’s Civic Centre, 601 High Street, Penrith.

14 Prior to the commencement of any earthworks or construction/demolition works 

on site, the proponent is to: 

(a) employ a Principal Certifying Authority to oversee that the said works 

carried out on the site are in accordance with the development consent 

and related Construction Certificate issued for the approved 

development, and with the relevant provisions of the Environmental 

Planning and Assessment Act and accompanying Regulation, and 

(b) submit a Notice of Commencement to Penrith City Council.

The Principal Certifying Authority shall submit to Council an "Appointment of 

Principal Certifying Authority" in accordance with Section 81 A of the 

Environmental Planning and Assessment Act 1979.

{Note: As from 1 July 2003, if Penrith City Council is to be appointed as the 

Principal Certifying Authority (PCA) for the development, then the proponent is 

to formally appoint Council as the PCA. You should contact Council’s Building 

Approvals and Environment Protection Department on (02) 47327991 to 

commence the procedures for appointing Council as the PCA.}

Information to accompany the Notice of Commencement 

Two (2) days before any earthworks or construction/demolition works are to 

commence on site (including the clearing site vegetation), the proponent shall 

submit a "Notice of Commencement" to Council in accordance with Section 

81 A of the Environmental Planning and Assessment Act 1979.

The following documentation shall accompany the "Notice of
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Commencement" to be submitted to Penrith City Council: Nominate 
. A Compliance Certificate certifying that sediment and erosion control 

measures has been installed in accordance with condition 2.

15 A Subdivision Certificate is to be obtained prior to the release of the linen plan of 

subdivision. The Subdivision Certificate will not be issued if any of the conditions in 

this consent are outstanding.

1 6 Condition Modified J 8 May 2005 

The deck level of proposed Bridge No. 1 shall be a maximum of 250mm below 

the 1: 100 year flood. The underside of Bridge NO.2 shall have a minimum 

clearance of 500mm above the 1: 1 00 year flood level.

1 7 A flood report demonstrating that the proposed access way and bridge works 

will not have any adverse impact on the existing flood levels in the area. The 

report shall be submitted and approved by Council prior to a construction 

certificate being issued.

Department of land & Water Conservation 

GENERAL TERMS OF APPROVAL 

Rivers and Foreshores Improvement Act 1948 

Part 3A Permit

Requirement for Permit 

1 Any work which requires a permit under Part 3A of the Rivers and Foreshores 

Improvement Act 1948 ("Part 3A permit") is not to commence until such time as 

a Part 3A permit has been applied for, and subsequently issued by DLWC. Any 
work the subject of a part 3A permit must be carried out in accordance with 

drawings and any plans required by these conditions, and approved by DLWC, 

and which will accompany the part 3A permit.

standard of Work 

2 All works proposed must be designed, constructed and operated so they do 

not cause erosion or sedimentation and do mini mise adverse impacts on 

aquatic and riparian environments.

3 Activities at the Site are to be under the direction and supervision of a person or 

persons with knowledge, qualifications and experience to industry standards in 

each aspect of the operations to be undertaken.

Cessation of Works 

4 If, in the opinion of a DLWC officer, any work is being carried out in such a 

manner that it may damage or detrimentally affect protected waters or 

protected land, or damage or interfere in any way with any work, such work 

shall cease immediately upon oral or written direction of such officer.

5 Should any of the conditions of the Part 3A permit not be complied with, DLWC 

may issue a stop Order on Part 3A permit related operations at the Site until the 

conditions have been complied with.
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Work as Executed Plans 

6 If requested by DLWC, work as executed survey plans of a professional 
standard, and including information required by DLWC, shall be forwarded to 

DLWC within 14 calendar days of such request.

Remedial Works 

7 The part 3A permit holder shall carry out any instructions given by DLWC with a 
view to preventing damage to the environment of protected waters or 

protected land.

8 If any part 3A permit condition is breached, the permit holder shall follow DLWC 

directions to address the breach and shall rehabilitate the Site as directed by, 
and to the satisfaction of, DLWC. If any breach of the permit conditions requires 
a special site inspection by DL WC, then the permit holder shall pay a fee of $640 
for this inspection and for each and every subsequent inspection until the 

breach has been rectified.

Disposal of Vegetation 
9 Any vegetation or other material removed from the area of operations shall be 

disposed of to an appropriate site where the debris cannot be swept into 

protected waters during a flood.

Notification of Cessation of Works 

10 When the works subject to a Part 3A permit are to cease, DLWC must be 

notified one month in advance of the cessation of the works.

Designation of Riparian Zone 

11 A riparian zone at least 20 metres wide measured horizontally and at right 

angles to the flow from the top of the bank(s), consisting of local native plant 

species, shall be maintained along Blaxland Creek.

Crossing 
12 The design of all stream crossings must be sensitive to the ecology, wildlife 

corridor and geomorphic functions of the stream by providing adequate light 
levels, protection for migrating fauna and minimising erosion. To achieve this 

the design of all crossings are to consist of a full span bridge with piered 

approaches of a structure with equivalent corridor functions. The road width is 

to be as narrow as possible and the bankfull creek flows and floodplain flows 

are not to be inhibited in any way. The crossings are not to cause scour or 

erosion to the stream bed or banks in any storm events. The design of all stream 

crossing are to be prepared and implemented by a person(s) with relevant 

knowledge, qualifications and experience, in consultation with, and with the 

approval of DLWC prior to the issue of the Part 3A Permit.

13 A report is required prior to the issue of the Part 3A Permit, giving details of 

hydraulic conditions before and after the proposed stream crossing (or other 

approved structure) over the watercourse for bankfull discharge and 5, 20, and 

100 year storm events.

To be included in the report should be:
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.:. Hydraulic conditions such as discharge, velocities in the channel and along 
the banks and shear stresses on the bed and banks (both up and 

downstream of proposed crossing), extending to a distance upstream and 

downstream beyond the extent that the works have a hydraulic impact, 
and

.:. Detail any impacts to the hydraulic and geomorphic characteristics of the 

stream that may result from the proposed work and any measures designed 
to counter those impacts such a scour protection.

14 The bridge design is to be presented in plan view and cross section. The cross 

section is to be a right angles to the direction of flow, is to extend for a minimum 

distance of 20 metres from the top of both banks and is to include the location 

of all structures associated with the proposed bridge.

15 The location, design and construction technique adopted to establish the road 

and stream crossings is to ensure that disturbance to soil and native vegetation 
is kept to an absolute minimum.

Site Rehabilitation - Vegetation 
16 Site rehabilitation must protect any remnant local native riparian vegetation at 

the Site and restore any riparian zones, including within the watercourses, 

disturbed by the development to a state that is reasonably representative of 

the natural ecotone of the protected waters system and as required in the 

Vegetation Management Plan.

17 A Vegetation Management Plan, including the cost of implementing the plan, is 

to be prepared by persons with professional qualifications, knowledge and 

experience in bushland rehabilitation practices and the preparation of such 

plans, in consultation with, and with the approval of DLWC prior to the issue of a 

Part 3A permit, the cost estimate will form the basis for a bond. The plan is to be 

in accordance with, but not limited to, the How to prepare a Vegetation 

Management Plan (Version 4) (Attachment A). The VMP is to detail the 

restoration of all disturbed areas within the riparian zone, including but not 

limited to,

18 A Vegetation Management Plan (VMP) is to be prepared by a person(s) with 

relevant knowledge, qualifications and experience, in consultation with, and 

with the approval of, DLWC prior to the issue of a Part 3A permit in accordance 

with, by not limited to DLWC guidelines on How to prepare a Vegetation 

Management Plan (Version 4) (Attachment A) The VMP is to detail the 

protection, establishment and maintenance of a native vegetation riparian 

zone, including the staging or works, monitoring and performance criteria and 

who is to undertake the tasks.

19 Riparian zones so protected and/or restored must be fully structured and must 

consist of a mix of native trees, shrub, groundcover and grass species local to 

the area. The riparian zones must consist of a diverse range of native plant 

species local to the area and is to be densely vegetated and fully structured (ie 

trees, shrubs and groundcovers). It is also recommended that trees and shrubs 

be planted at approximately equal numbers at an average density of one
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plant per square metre. It is recommended that groundcover species be 

planted at an average density of a least four plants per square metre in 

addition to trees and shrubs.

20 The riparian zone is to function as a ecological system and as such all works, 

access routes, service easements, asset protection zones and any other non- 

ecologically functioning works or activity are to be located beyond the riparian 

zone, unless detailed on plans approved by DLWC, prior to the issue of a Part 3A 

permit.

21 The person or organisation responsible for implementing the VMP must certify in 

writing to DLWC that all plantings have derived from stock propagated from 

seed collected only from native plants from the local botanical provenance in 

accordance with the DLWC guidelines how to Collect Native Plant Seed 

Responsibly (Version 1) (Attachment B).

22 DLWC is to be advised of the person or organisation responsible for any seed 

propagation prior to the commencement of propagation.

Soil Suitability 
23 For the land that is the subject of this DA, a suitable weed free soil, that is similar 

to that which occurs naturally in local riparian areas, must form the surface of 

the riparian zone referred to in these Conditions. Any soil deemed suitable for 

the purposes of this condition must be suitable for the establishment and on- 

going viability of riparian vegetation. Prior to the soil being used on the Site, 

such soil must be tested and certified by a NATA registered soils laboratory as to 

the soil’s similarity to the naturally occurring local soil and for its suitability for the 

establishment and on-going viability of riparian vegetation. Documentation 

arising from this testing and certification must be provided to DLWC prior to the 

placement of any soil.

Soil Structure 

24 The structure of the soils in the riparian zones must be suitable for the vegetative 
rehabilitation of the Site. The soils in the riparian zone are therefore not to be 

proof rolled or subjected to other unsuitable compaction.

Maintenance of Riparian Zone 

25 The riparian zone must be maintained and monitored for a period of at least 

two years after final planting. Maintenance must include sediment and erosion 

control, watering, weed control, replacement of plant losses, disease and insect 

control, mulching and any other requirements necessary for achieving 
successful vegetation establishment.

Maintenance Report 
26 A brief and concise report addressing the performance criteria as specified in 

the VMP and any problems implementing the plan and means to overcome 

these shall be forwarded to DL WC every six months for the duration of the 

maintenance period.
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Exotic plant species not to be planted within the riparian zone 
27 No exotic plant species, other than temporary sterile cover crops, are to be 

planted within the riparian zone.

Water Quality Protection 
28 The Applicant must ensure that the amount of dirty water and sediment that 

enters protected waters from the Site is minimised.

Site Water & Sediment Runoff Management 
29 The applicant must submit a Soil and Water Management Plan indicating how 

the works at the Site will achieve the outcome required in the previous 
Condition. The plan must be prepared by a suitably qualified person, tot he 

satisfaction of Council and DLWC, and approved by DLWC, prior to the issue of 

the part 3A permit. The Plan must cover all works on protected land and in 

protected waters, and staging and maintenance requirements. The Plan must 

meet the requirements outlined in the NSW Department of Housing’s publication 

Managing Urban Stormwater: Soils and Construction (3rd Ed.) (1998). The Plan is 

also to meet an EPA licence requirements.

30 The requirements of the Soil and Water Management Plan must be 

implemented prior to any other works commencing at the Site.

Maintenance of Erosion and Sediment Control Measures 

31 All erosion and sediment control measures at the Site are to be inspected and 

maintained as required on a weekly basis and immediately following any rainfall 

events to ensure the efficient operation of these devices. This obligation 
remains until the Site has been fully stabilised.

Decommissioning of all Sediment and Erosion Controls 
32 Decommissioning of all sediment and erosion controls must be documented in 

detail to the satisfaction of DL we. Decommissioning must meet the 

requirements outlined in the NSW Department of Housing’s publication 

Managing Urban Stormwater: soils and Construction (3rd Ed.) (1998). The 

timeframes for the decommissioning of the sediment and erosion controls are to 

be cross-referenced to the implementation of any riparian zone plantings.

Flooding Issues 
33 the development is to satisfy all requirements of Council in relation to flooding 

issues.

Drainage Issues 
34 The development is to satisfy all requirements of Council in relation to drainage 

issues.

Water Pollution Issues 

35 The development is to satisfy all requirements of Council in relation to water 

pollution issues. Oils and greases, or other contaminants, must not be permitted 
to pass to protected waters.
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Cash Bond or Bank Guarantee 

36 The applicant for a Part 3A permit is, as a pre-condition to the granting of the 

Part 3A permit, to provide a cash bond or bank guarantee, prior to the issue of 

the Part 3A permit, to cover the cost of decommissioning any temporary 
sediment and erosion controls on Protected Land and for the restoration and 

maintenance of the stream and Riparian Zone as required by these conditions. 

Costing are to be based on industry standard rates and final estimates are to be 

approved by DLWC.

37 Any bank guarantee is to be provided from a bank licensed pursuant to the 

Banking Act 1959 (Cth) and is to be provided in favour of DLWC and in a format 

of Attachment C and is to be provided in favour of DLWC, Any cash or bank 

guarantee will be held until such time as any rehabilitation works and any 

specified maintenance period are complete. DLWC may at any time, and 

more than once and without notice on the Part 3A permit holder, utilise any 
cash provided or demand all or part of the moneys available under a bank 

guarantee, if in its opinion, the Part 3A permit holder has failed at any time to 

satisfactorily decommission temporary sediment and erosion controls, or 

rehabilitate the riparian zone in accordance with these conditions of the VMP.

Resolution of inconsistencies 

38 In the event that there is any inconsistency between the drawings, other 

documentation and the conditions herein, the interpretation that will result in 

the best outcome for the stabilisation of the Site and the subsequent 
rehabilitation and maintenance of the Site and protected land and protected 
waters is to prevail. Such interpretation is to be applied in consultation with, and 

with the approval of, DLWC.

Any Part 3A permit issued to be kept current 

39 Any Part 3A permit issued for works proposed under this DA must be kept current 

by payment of the appropriate fee until such time as the Site has been fully 
stabilised and rehabilitated, and any required maintenance satisfactorily 

completed and reported on, in accordance with these conditions. Any 

application for renewal will be lodged at lease 1 month prior to the permit 

expiry date.

General Advice

(a) A part 3A permit, subject to conditions, will be issued for the proposed works 

upon application.

(b) Any Part 3A permit granted for works the subject of this DA will be for a period of 

one year.

(c) Prior to the issue of the Part 3A permit the applicant must provide DL WC with the 

following:

.:. A copy of Council’s development consent including all conditions of 

approval;
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.:. Three sets of plans and/or other documentation that satisfy the DLWC’s 

General Terms of Approval and recommendations referred to in these 

General Terms of Approval; 
.:. The appropriate permit fee paid to DLWC; 
.:. Full details on land ownership of all areas affected by the proposed works, 

and authorisation for the works by the relevant land owners

(d) The rehabilitation of the area in accordance with the Part 3A permit conditions 

and to the satisfaction of DLWC is the responsibility of the Part 3A permit holder 

and the owner or occupier of the land.

(e) The Part 3A permit holder and the owner or occupier of the land are responsible 
for construction of works or any excavation or removal of material undertaken 

by any other person or company at the Site.

(f) Any Part 3A permit granted is not transferable to any other person or company 
without written approval from DL WC and does not allow operations at any 
other site.

(g) Any Part 3A permit granted does not give the holder the right to occupy any 
land without the consent from the owner(s), nor does it relieve the part 3A 

permit holder of any obligation which may exist to also obtain permission from 

local government and other authorities who may have some form of control 

over the Site of the work and/or the activities proposed to be undertaken.

(h) These General Terms of Approval are issued with the proviso that operations 
shall be carried out on freehold land. Should operation be on Crown Land, and 

Part 3A permit is rendered invalid for such Crown Land and has no force or 

effect on the same, and the occupier of Crown Land should contact the Lands 

NSW branch of DLWC for their requirements.

(i) The approval of NSW Fisheries is required for all proposed designs of in-stream 

works prior to the issue of the Part 3A permit.

NSW Rural Fire Service 

Under Section 100B of the Rural Fires Act 1997

The recommendations from the Bushfire Assessment Report prepared by 
Conacher Travers dated October 2002 be incorporated in the application.

2 The proposed right of carriageway and proposed bridge over Blaxland Creek is 

to be constructed to a standard that complies with Section 4 of the Planning for 

Bushfire Protection 2001.

Name Andrew Wood

For the Environmental Planning Manager

Signature
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Annexure B – Construction Certificate  
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Annexure C – VM Plan 
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Overlay of the Property depicting the zones proposed by the Draft Plan (Spatial Viewer). 
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