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Additional regulatory burden arising from the SEPP 
The SEPP introduces a raft of new aims, design principles and nineteen mandatory matters 

for consideration during the preparation of LEPs, DCPs, Precinct / Master Plans, and 

development applications, as well as during the assessment and finalisation or determination 

of each of these documents and applications. Further, in support of these numerous matters, 

the SEPP will reference a minimum of 19 Guidance documents (as listed in Section 3.3 of 

EIE).   

The EIE proposes to give the guidance materials exceptional legal prominence, proposing 

that the initiatives and guidance are mandatory matters for consideration for the purposes of 

s.4.15 of the EP&A Act.  

A mandatory requirement under the Act to assess every DA against a huge volume of 

guidance documentation is simply unworkable.  Noting the weight and detailed scrutiny that 



2 

is currently given to the ADG due to it being called up by SEPP 65, the fact is that the same 

level of scrutiny will be focussed upon all nineteen guidance documents and tools.  

It is submitted that these documents should not be referenced in the SEPP, but simply 

retained as Government-led design policy guidance documents, as has historically been the 

case.  

The proposed Urban Design Guide is a particular concern to be a SEPP-mandated 

document. Based on the document outline, it could potentially run to hundreds of pages, will 

contain ‘criteria and metrics’ to apply to ALL development across the State – giving rise to 

inevitable conflicts with LEPs, DCPs, structure plans, local character and existing approvals. 

We do not support the development of a mandatory UDG to be given force by a SEPP, but 

recommend it be prepared as a ‘good design’ reference document.  

Reduced flexibility for site specific responses and design 

innovation  
While the SEPP EIE and ADG review highlight the need for flexibility and site-responsive 

design, we are concerned that the suite of documents will not achieve appropriate flexibility: 

 The SEPP mandatory matters go to a number of highly prescriptive matters; 

 the guidance documents are likely to be applied prescriptively, with the Urban Design 

Guide to contain “specific metrics and design criteria”;  and the ADG to contain 

“mandatory design criteria” (for solar, for example) which apparently cannot be varied; 

and 

 multiple guidance documents with no clear prioritisation will likely result in consent 

authorities cherry picking their preferred guidance and seeking to apply it in an inflexible 

manner.  

Impact on development certainty and planning risk 
 The initiatives in the proposed SEPP will substantially increase the time taken to plan, 

design, and approve development.   

 The addition of multiple new controls, criteria, principles and guidance documents will 

significantly reduce certainty due to the quantum of matters for consideration, in addition 

to other SEPPs, and LEPs, DCPs, strategies and policies of each Council – both current 

and draft.  

 Planning risk will increase immeasurably, as the proposed SEPP and draft ADG changes 

will result in most sites being unable to achieve the mapped FSR under the LEP within 

the mapped height limit. Clause 4.6 variations are a highly uncertain mechanism to deal 

with this issue, given that a breach of height limits can give rise to a range of potential 

impacts which may result in the Clause 4.6 request being refused. 

 The SEPP will increase assessment time frames and result in conflict as Councils, 

Panels and Courts seek to interpret, prioritise and apply new SEPP provisions in addition 

to the thousands of pages of documents referenced under the SEPP.   

COVID Initiatives are taken too far 
A number of significant initiatives are proposed in response to the COVID-19 pandemic. 

While we support improved local amenity and high quality open space, in our view the 
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COVID-related design initiatives go way to far, and assume a permanent move to working 

and studying form home.  

Non-Residential Uses in R3 and R4 zones, and in Centres  
A particular concern is the requirement for all development in R3 and R4 zones and in 

centres to have a minimum 40% of ground floor GFA for non-residential uses. This approach 

is not supported and raises many issues, including:  

 The areas of land in question are vast. The following map shows all land zoned R3, 

R4 and B1 to B4 zones land in the Dulwich Hill to Bankstown corridor.  There are 33,000 

Lots with this zoning in the below area.  Clearly, a proposal to require every site to 

provide non-residential is unrealistic and should be abandoned. 

 

 A blanket requirement for every site will result in the creation of significant quantities of 

non-residential GFA across R3 and R4 zoned land for which there is unlikely to be 

demand, adding to the many vacant tenancies seen in some locations which mandate 

active frontages or only shop top housing; 

 land use permissibility issues, given that R3 and R4 zones are required to permit only 

‘neighbourhood shops’ and no other forms of non-residential uses; 

 reduced opportunity for ground floor apartments which are favoured by families, older 

persons and pet owners;  

 CPTED issues with reduced opportunity for casual surveillance of the street due to fewer 

ground floor units, lack of night time occupancy and likely high vacancies. 

 conflict with local character of residential neighbourhoods; and 

 conflict with development controls which typically require landscaped setbacks in R3 and 

R4 zones, in contrast to nil or reduced setbacks for non-residential ground floor uses. 

Family Apartments 
Another key issue which the SEPP states is required due to work and study from home shifts 

during the COVID-19 pandemic is the requirement for so called family apartments. The 
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SEPP indicates that at least 20% of apartments will be required to have larger bedrooms 

where all bedrooms are a minimum of 12sqm.  There are a number of concerns here: 

 This approach increases a 2 bedroom unit size by at least 5sqm, undermining the claim 

that apartment sizes remain unchanged under the revised ADG.   

 This increased area will impact on apartment cost where at least 20% of 2 or 3 bed 

apartment will be more expensive than they would have otherwise be. 

 It assumes that every bedroom desires provision the a study area within a bedroom. The 

approach lacks the flexibility of other options including the provision of study alcoves or 

multipurpose spaces, or having more but smaller bedrooms thereby facilitating a smaller 

children’s bedroom and a smaller study/spare bedroom.  

The certainty, scale and permanence of changes arising from COVID are overstated 

 The approach under the SEPP assumes substantial and permanent structural changes 

arising from COVID. It is not appropriate to hard-bake major planning and design 

changes based on the pandemic where it is apparent that the scale of impact is 

temporary. We need to understand what the longer term post COVID trends will be 

before implementing changes of this type. 

Impact on housing affordability   
 Contrary to the claimed aims of the SEPP, our concern is that the SEPP and the 

proposed changes to the ADG will reduce flexibility, removing the ability to respond to 

the local context and will make apartments more expensive to build, and therefore more 

unaffordable. 

 It is concerning that there is scant reference to affordability. The sole references to 

housing affordability (as opposed to ‘Affordable Housing’ as a subsidised product), are in 

the context of a diverse housing and product mix to promote affordability.  However the 

bulk of the enhanced design measures proposed in the SEPP and ADG review will in 

fact reduce affordability of all product. 

Intended application of the SEPP to consent authorities   
 It is proposed the Design and Place SEPP will apply “where the consent authority is 

either State or local government”. However, the EIE then qualifies that the "application of 

the SEPP where the consent authority is a local or regional planning panel or the 

Independent Planning Commission, and for proposals made under Part 5 of the EP&A 

Act, will be determined [during development of the Design and Place SEPP].” 

 A rationale for entirely excluding the application of the SEPP from matters going before 

local or regional panels is difficult to envisage. Because Councillors no longer have a 

consent role for DAs, the only DAs where the consent authority is “local government” as 

opposed to local or regional panels, are minor-mid scale DAs determined by Council 

staff under delegation, which by their nature or value do not trigger referral to the Local 

or Regional Panels. So only minor applications would be affected by the SEPP, entirely 

contradicting the idea that it would apply to Precinct, Significant and all other 

development. 

 In the case of Planning Proposals, limiting the application by consent authority would 

also have a curious effect, where the Councillors and DPIE would need to consider the 
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SEPP provisions in making its Gateway determination, but the Local – or in the case of a 

Rezoning Review request, the Regional Panel – could completely disregard the SEPP.  

Variation to development standards Clause 4.6  
 The SEPP EIE notes that consideration will be given to amending cl.4.6 of the Standard 

LEP to reflect the need to demonstrate that any variation to development standards "will 

result in an improved planning outcome and public good".  

 Several of the changes proposed to the ADG will result in an inability to achieve the FSR 

within the LEP height limits, noting that many Councils also include height in storeys in 

DCPs as a way of controlling built form.  Clause 4.6 will not provide a reliable pathway to 

address this.  

 The NSW Government acknowledges that major reform of Cl4.6 is necessary. However, 

in our view, adding further matters for consideration to variations of development 

standards will do nothing to clarify the application of the Clause and is likely to make 

Clause 4.6 even less useful (in contrast to SEPP 1). 

Mandatory Matters for consideration 
 Suggest revising the terminology – to clarify that these will be matters for consideration 

in the assessment of a DA under the Act, not that compliance with the detail of the 

matters is mandatory  

 The mandatory matters are said to be matters which “will be required to be considered 

as part of the development assessment process”, with reference to s4.15 of the EP&A 

Act - which covers the assessment of DAs.  However, the so called mandatory matters 

are also intended to apply to Precinct Plans, Master Plans and Planning Proposals.  It is 

suggested that some of the matters better relate to strategic and structure plan making, 

rather than DAs. 

 It will be important to avoid the need to exhaustively address all the matters for every 

individual DA where a higher level application has already satisfied the matter. For 

example, Significant development is defined as development ‘within a Precinct’, 

suggesting elevation of every DA within a ‘Precinct’ to ‘significant’ status. 

Mandatory Matters: Local Living 
 Requiring a network of corner shops and small local centres in new low density 

communities, raises issues of economic viability and may undermine the ability of the 

nominated neighbourhood or sub-regional centres to have a critical mass of uses, better 

visibility for traders and encourage investment in the public domain and transport 

infrastructure to service those centres. Consideration should be given to the economic 

feasibility and a blanket approach should not be mandated through the SEPP.  

 Question how this provision will be applied where existing zoning, structure or staging 

planning does not allow for shops or schools in the required proximity. Even a small 

scale 50 lot subdivision will be captured by this matter.  

 Clarity in application: If there is a vacant tenancy or a planned or approved shop, does 

this satisfy this requirement? Or is it about proximity to zoned land which can 

accommodate services or only existing services? 
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Mandatory Matters: Street Design 
 We question the inclusion of controls within a SEPP in relation to ‘minimum street 

intersection density or maximum block length’. This should be resolved on a site specific 

basis as it must also have regard to a raft of other controls in general or site specific 

DCPs, ILUPs and Masterplans, and local and state road design guidelines.  

Mandatory Matters: Fine grain movement 
 We question the inclusion of controls within a SEPP in relation to maximum block length. 

Particularly in metropolitan and town centres, through site connections require a more 

contextual assessment considering pedestrian desire lines, ability to create contiguous 

connections and quality of alternative routes.  Outside centres, the volume of pedestrian 

movements may not warrant additional connections. Therefore, we do not support a 

standard SEPP requirement to provide a through site link based purely on a numerical 

calculation. 

Mandatory Matters: Density 
 Setting target densities in a SEPP against a matter for consideration largely for 

development applications, is not supported in urban areas . Densities are set by Council 

LEPs and DCPs and reflected in such measures as FSR, height, site coverage and 

setbacks. This cannot be erased by a provision in a SEPP. 

 For greenfield areas, setting density ranges is supported as it important to establish 

servicing requirements and provides a sound indication of land value.  

Mandatory Matters: Transport and Parking 
 It is clear that the focus for car parking provision throughout the SEPP and ADG review 

is around minimise private car parking supply. As such, the proposed provisions are 

focussed entirely on requiring or facilitating fewer parking spaces in new development. 

However the market reality is that for most new apartment developments which lack 

proximity to high quality transport hubs, car parking spaces remain in high demand and 

units without parking spaces do not sell.  Car parking spaces are very expensive to build, 

and are warranted where market demand exists based on location and the nature of the 

product.   

 Therefore, while we support access to low minimum parking rates in well located areas, 

we do not support the ability of Councils to introduce very low maximum parking rates 

which will supersede the SEPP and revised RMS rates. 

 Car share is not a panacea, as peak times for car share often result in lack of availablity. 

From an equity perspective, families with baby or child seats cannot access car share 

vehicles, nor are they likely to be suitable for those with mobility needs.  

 The idea of unbundling is interesting, and we would be interested in understanding how 

this could work. The challenge is that the considerable cost provision of basement car 

parking needs to be recouped, and purchasers will not see the value in purchasing a 

potential right to own, occupy or lease a parking space in the future.  

Mandatory Matters: Activation 
 A requirement to activate a minimum percentage of frontages on ‘activity streets’ (not 

defined) with non-residential uses is a matter which is typically outlined in town centre 
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and high street DCPs. The precise proportion of activation is agreed at DA stage based 

on a site-specific merit assessment which will depend the length of the frontage, 

retention of existing trees, and so on. We do not support the SEPP extending and 

mandating a requirement more broadly beyond a Council-led DCP and site specific DA 

approach, as it would come at the expense of ground floor landscaping, courtyards and 

will increase the quantity of vacant tenancies in some non-core locations.  

Mandatory Matters: Affordable Housing 
 The suggestion that affordable housing “may” be offered and “must be provided”, even 

if there no approved scheme under SEPP 70, is concerning.  It runs counter to the 

recently released Practice Note on Planning Agreements which confirms that “to secure 

contributions through this pathway, councils must establish an affordable housing 

contribution scheme and arrange for the relevant local environmental plan to be 

amended to authorise the imposition of the condition”.   

 It is also reiterated that this SEPP will apply to ALL development, not just housing.  

Proposed Changes to ADG 
Refer Appendix B of Stockland Submission. 

Proposed Sustainability Changes 
Refer Appendix B and C of Stockland Submission. 

Fundamental Concerns and Recommendations  
1. We have significant concerns that the EIE will result in a statutory instrument (the SEPP) 

and concurrent amendments to the Regulation, that will neither support the intended 
placed based ‘principles based system’, nor reduce regulatory complexity. 

2. Substantially increased regulatory burden would arise from the SEPP, if it references - and 
thereby gives statutory weight - to thousands of pages of Guidance and Framework 
documents and Toolkits, around 18 of them in total. This is an alarming prospect, given 
the quantum of other local controls and policies which will also apply.   

3. Decades of experience in the NSW system has shown us that these documents will 

(regardless of any Planning Circular to the contrary) be applied by Councils and the Courts 
as rigid matters for consideration.  

4. The SEPP will apply to all development in NSW, not just residential, meaning that the 
additional regulatory burden will apply to all forms of development. This will create an 
immense drain on the resources of developers, industry professionals, Councils and the 
Courts.  

5. Overall, the SEPP will give rise to an unprecedented amount of regulatory complexity, and 
give further credence to the widely held perception that planning in NSW is ‘too hard’ 
compared with any other jurisdiction in Australia. 

6. Contrary to objectives of a principles based planning system and a place based approach, 
our analysis of the EIE indicates that there will be reduced flexibility for site-specific 
responses and design innovation. For example, rather than address existing, recognised 
shortfalls with the ADG, the EIE would entrench the shortfalls with more stringent 
numerical standards which denies the ability to work with site opportunities and constraints 
as well as meet the market. 
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7. Without significant changes to the proposed approach outlined in the EIE, the SEPP will 
impact on development certainty and planning risk to such an extent that it will strongly 
discourage investment in NSW employment, retail and housing development. 

8. Transitional arrangements are of particular concern. Large scale projects have a planning 
and approval timeline of 5 to 10 years when considering early planning, master-planning, 
planning proposals, DCPs or concept DAs, and DAs / subdivision applications.  Introducing 
significant reforms which will impact on layout, density, yield and delivery cost to projects 
which are already well advanced, serves to amplify the above mentioned concerns.  

9. We recommend that Government Architect and DPIE: 

A. Take into account the substantial and well considered concerns raised by Stockland, 
our peers, industry groups and the planning profession about this SEPP, and 
fundamentally reconsider the approach set out in the EIE. 

B. Make the SEPP a straight forward legal instrument (more aligned to SEPP 65) 

which: 

o Contains simple design principles; 

o Provides exceptions to local controls, not duplicate them; 

o Does not reference any Guidance and Framework documents or Toolkits.  

C. Position all guidance documents as true guidelines and policies, rather than 
documents given statutory weight in the SEPP (as is the currently the case with the 
ADG, despite efforts to the contrary through Planning Circular PS 17-001).  

D. Address the current issues with the ADG as a priority, in consultation with practitioners 
and industry groups. 

 












































